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MISLEADING STATEMENTS WHICH AF- 
FECT ALL CREDITORS ALIKE AS UN- 
FAIR METHODS OF COMPETITION. 








The law of unfair competition will have 
been greatly extended if the decision of the 
United States Circuit Court of Appeals 
(7th Circuit) in the recent case of Sears- 
Roebuck & Co. v. Federal Trade Commis- 
sion (not yet reported) is sustained. 


The Federal Trade Commission is 
given power to suppress “unfair methods 
of competition,” which by the act 
creating the commission are declared 
to be “unlawful.” Nowhere in the act is 
the term “unfair competition” defined, 
but it is safe to say that no lawyer 
would, at least on first impression, include 
within its meaning acts, statements which, 
although misleading and, affecting all com- 
petitors alike, do not affect any cred- 
itor in particular. Whether “unfair meth- 
ods of competition,’ which is the phrase 
used in the act, is different in meaning from 
the legal term, “unfair competition,” which 
has a settled significance in the law, is not 
discussed by the court in the case men- 
tioned. 


The facts in the principal case are not 
only interesting, but very important, if the 
decision is to stand, since it will be at once 
recognized what a wide jurisdiction is thus 
given to the Federal Trade Commission to 
interfere with the selling propaganda of 
any business and supervise its advertising 
matter. 


Sears-Roebuck & Company issue a 
catalogue which is widely circulated. They 
sell everything and thus come into active 
competition with retail general stores, es- 
pecially in the country, whose business in 
many instances has been seriously damaged 
by the competition. Many complaints have 
been made to the Federal Trade Commis- 





sion relative to the low prices quoted in 
Sears-Roebuck catalogue, but the straw 
that broke the camel’s back was the addi- 
tion of sugar to the catalogue at a price 
under the standard retail price. During the 
last few years over 35 million pounds of 
sugar have been sold annually by Sears- 
Roebuck & Co., which by being-sold under 
the retail price, and at a loss, according to 
the finding of the Federal Trade Commis- 
sion, has attracted other business which 
otherwise would not have gone to them. In 
addition to the fact that the sugar was sold 
below cost, the Federal ‘Trade Commission 
directs attention to misrepresentations in 
the Sears-Roebuck catalogue to the effect 
that they are able to sell sugar at a lower 
price by reason of their large purchases. 
They also allege that some retail dealers 
sell beet sugar for cane sugar, which should 
usually sell at a higher price. 


The catalogue, it is alleged, makes sim- 
ilar misleading statements in regard to tea, 
especially wherein it is alleged that Sears- 
Roebuck ‘sends its own representative to 
the tea gardens of China and Japan and 
selects the teas in person from “first crop 
pickings from upland soil,” “critically test- 
ing” all teas bought. A similar misrepre- 
sentation, it is found, was made in regard 
to coffee. 


The Federal Trade Commission found 
as a fact that Sears-Roebuck & Co. bought 
their sugar, tea and coffee from whole- 
salers and importers like other dealers, and 
paid the market price therefor; that there 
was no “testing” of teas, nor was anyone 
competent to make such tests employed by 
them. An order was therefore issued 
commanding Sears-Roebuck & Co. to de- 
sist from circulating catalogues “containing 
advertisements offering for sale, sugar 
wherein it is falsely represented to its cus- 
tomers and the public generally that because 
of large purchasing power it is able to sell 
sugar at a price lower than its competitors.” 
It was also ordered that defendant should 
desist from “selling or offering to sell sugar 
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below cost through catalogues circulated 
among its customers.” It was also ordered 
to desist from publishing in its catalogue 
“advertisements representing that defend- 
ant’s competitors do not deal justly, fairly 
or honestly with their customers.” ‘Two 
further orders had to do with misrepre- 
sentations made in selling tea and coffee, 
especially “wherein it is falsely stated that 
the defendant sends special representa- 
tives to Japan and Brazil” to supervise the 
selection of the finest grades of tea and 
coffee. 

The present proceeding is an original 
petition by Sears-Roebuck & Co. to review 
the order of the Federal Trade Commis- 
The Court of Appeals denied the 
petition except as to that part of the order 
of the Commission which required petition- 
er to desist from selling sugar below cost, 
since “no statute,” says the court, “gives 
to the Commission, even if such a power 
could be granted, the authority to restrain 
an owner of property from selling it at any 
price that is acceptable to him or from giv- 
ing it away.” 


sion. 


The court sustains the other orders of 
the Commission on the ground that it con- 
stitutes “unfair methods of competition” 
for a merchant to sell goods by misrepre- 
sentations” which have a tendeney to “in- 
jure or discredit competitors or to deceive 
purchasers as to the real character of the 
transaction.” It is difficult to imagine that 
Congress, in using the term “unfair meth- 
ods of competition” had in mind any such 
radical change in the law of unfair trade 
as this decision makes. But in this respect 
the majority of the court, in the principal 
case, think differently and define the mean- 
ing of this term in the following language: 

“On the face of this statute the legislative 
intent is apparent. The Commissioners are 
not required to aver and prove that any 
competitor has been damaged or that any 
purchaser has been deceived. The Com- 
missioners, representing the government as 
parens patriae, are to exercise their com- 
mon sense, as informed by their knowledge 
of the general idea of unfair trade at com- 





mon law, and stop all those trade practices 
that have a capacity or a tendency to injure 
competitors directly or through deception 
of purchasers, quite irrespective of wheth- 
er the specific practices in question have yet 
been denounced in common, law cases. But 
the restraining order of the Commissioners 
is merely provisional. ‘The trader is en- 
titled to his day in court, and there the 
same principles and tests. that have been 
applied under the common law or under 
statutes of the kinds hereinbefore recited, 
are expected by Congress to control.” 


This declaration of the court involves an 
obvious paradox. If it be true that the 
Federal Trade Commission can forbid 
practices said to amount to unfair trade, 
which do not in fact injure a competitor 
or deceive the public, how can it be said 
that “the same principles and tests” will be 
applied to the transaction “that have been 
applied under the common law.” For sure- 
ly at the common law there was no right 
of action for deceit or misrepresentation, 
either criminally or civilly, unless someone 
relied thereon to his injury and there could 
be no interference by injunction, or other- 
wise, with any practice alleged to constitute 
unfair trade unless the offender deliberately 
or by misrepresentation passed off his 
goods as those of another. The gist of un- 
fair competition is the element of “passing 
off.” Any conduct tending to produce this 
effect constitutes unfair competition and 
the usual remedy is an injunction. 


If “unfair methods of competition” is not 
the same as “unfair trade,” the court does 
not call attention to any distinction to be 
observed, but carelessly or superficially de- 
clares that the Commissioners may “exer- 
cise their common sense” as informed “by 
their knowledge of the general idea of un- 
fair trade at common law.” What can such 
a statement mean? If the Commissioners’ 
“knowledge” of the “general idea of un- 
fair trade at common law” is no greater 
than that which the writer of this opinion 
evinces, it will be safer if the Commission 
uses the alternative test, “its common 
sense.” 
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We do not believe that the Federal Trade 
Commission is limited in its jurisdiction to 
the “general idea of unfair trade at com- 
mon law.” ‘The phrase, “unfair methods 
of competition,” is clearly a more inclusive 
expression. The court unduly limited the 
Commission in its opinion and practically 
acknowledged no limitations in its decision. 
For, clearly, the acts alleged did not consti- 
tute either deceit or unfair trade. No one 
was deceived, according to the finding of 
the court, and no goods were “passed off” 
on an unsuspecting public as the goods of 
another to the latter’s injury. 

‘Very properly we believe, the term “un- 
fair methods of competition” might be left 
undefined, like other terms, the extent of 
which human experience has not yet fully 
surveyed, such as fraud, “undue influence,” 
“due process of law,” etc. But it is right 
for the courts, if it be not their duty, to at 
least set some general bounds to the extent 
of jurisdiction involved so that lawyers and 
business men can properly adjust their con- 
duct to the law. 

If the Federal Trade Commission in- 
tends to take cognizance of such compara- 
tively harmless misrepresentations as are 
set forth in the principal case, they have cut 
out for them a job bigger than they imag- 
ine. If every misleading statement made 
in the mass of circulars and other adver- 
tising matter which passes through inter- 
state commerce is to be supervised and cen- 
sored by the Federal Trade Commission, ir- 
respective of the fact whether such state- 
ments actually cause injury to the public 


or to competitors, the jurisdiction is one 


which Congress could never have seriously 
intended to impose upon either the people 
or the public. _Exaggeration, puffing, 
boastful expressions of superiority, sweep- 
ing criticism of all competitors (none in 
particular) have been common in advertis- 
ing. Possibly they should be condemned 
as ethically wrong, but shall the federal 
government undertake the task of super- 
vising the ethics of advertising where no 
injury is shown to result to the people or 





to competitors? We shall await with inter- 
est further judicial attempts to define the 
powers of the Federal Trade Commission 
in this regard. 








NOTES OF IMPORTANT DECI- 
SIONS. 





CAN THE POSSESSION OF LIQUOR, AC- 
QUIRED BEFORE A PROHIBITION LAW 
GOES INTO EFFECT, BE MADE ILLEGAL? 
—The desire to avoid the drouth expected to 
follow July 1st, 1919, has caused many eciti- 
zens of the country to fill their cellars with 
assorted varieties of intoxicating liquors. The 
question whether the states can by statute 
make the mere possession of this liquor illegal 
if acquired before the law went into effect 
has been debated with much frequency during 
the last few months, with many appeals to 
the constitutional right of property. F 


But the Supreme Court of the United States 
in the recent case of Barbour v. State of 
Georgia, 39 Sup. Ct. Rep. 316, has settled one 
point in the discussion, to-wit, that whatever 
may be the rule as to property acquired prior 
to the passage of a prohibitory law, neverthe- 
less, the possession of such property acquired 
between the passage of the law and the date 
on which it goes into effect, can be made 
illegal and the liquor confiscated, on the ground 
of notice implied by the passage of the pro- 
hibitory law. On this point, the court said: 


“A state, having the power to forbid the man- 
ufacture, sale, and possession of liquor within 
its borders, may, if it concludes to exercise 
the power, obviously postpone the date when 
the prohibition shall become effective, in order 
that those engaged in the business and others 
may adjust themselves to the new conditions. 
Whoever acquires, after the enactment of the 
statute, property thus declared noxious, takes 
it with full notice of its infirmity and that 
after a day certain its possession will, by mere 
lapse of time, become a crime. It is well set- 
tled that the federal Constitution does not en- 
able one to stay the exercise of a state’s police 
power by entering into a contract under such 
circumstances. Diamond Glue Co. v. United 
States Glue Co., 187 U. S. 611, 615, 23 Sup. Ct. 
206, 47 L. Ed. 328. Compare Calder v. Michi- 
gan, 218 U. S. 591, 31 Sup. Ct. 122, 54 L. Ed. 
1163. Nor can he do so by acquiring property.” 


It was decided in Crane v. Campbell, 245 U. 
S. 304, 38 Sup. Ct. 98, that a state may for- 
bid the mere possession of liquor within its 
borders, but in that case it did not appear that 
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the liquor was purchased prior to the passage 
of the prohibitory law. In all such cases it 
will of course be presumed that the liquor was 
acquired after the passage of the law. 


In the Barbour case the Supreme Court de- 
cides that the date when a prohibitory law is 
passed and not that when it went into effect 
will govern the question as to the inviolabil- 
ity of the possession of liquor so acquired. 
What will be the rule as to property acquired 
before the prohibitory law was passed is yet 
undetermined. 


RIGHT TO COMPEL LEGATEES AND 
DISTRIBUTEES TO PAY TAXES WHICH DE- 
CEDENT SHOULD HAVE PAID IN HIS LIFE- 
TIME.—Many and various are the schemes 
now being devised to “get” the man who during 
his lifetime has been successful in dodging his 
personal taxes. Thus Connecticut has placed 
an estate tax upon property upon which no 
town or city tax has been assessed during the 
year preceding death. (Sec. 1190, Gen’l Stat. 
Conn.) Louisiana, on the other hand, exempts 
from a transfer tax property that has borne 
its just proportion of taxes prior to inheritance. 
(See Succession of Pritchard, 118 La. Ann. 
883.) In 1917 the New York Legislature pro- 
vided for an “additional” transfer tax of five 
per centum “upon the appraised value of in- 
vestments upon which no stamp tax or per- 
sonal property tax had been paid by the 
decedent. 


A recent decision by the New York Court of 
Appeals (In the Matter of Charles W. Watson, 
61 N. Y. L. J. 707, denied May 27, 1919) holds 
that there is no valid constitutional objection 
to such legislation. The opinion is exhaustive 
of all objections and of all the authorities bear- 
ing thereon, but even in view of the very care- 
ful consideration given the question of the 
constitutionality of this legislation, the court 
was inclined to add, and, we think, very wisely, 
that they had treated “this case, as it was pre- 
sented, without trying to devise instances 
where the law might violate fundamental prin- 
ciples. We cannot now see how it is uncon- 
stitutional. Time is more fecund than the 
mind, and instances may arise hereafter which 
may present other and further questions re- 
garding this law. Experience in application 
may furnish information which we do not now 
possess, and as to such questions we reserve 
the right to consider them as and when they 
arise.” 


In the principal case it was found that 
Charles W. Watson, deceased, left securities 





valued at $168,755, of which only $30,000 had 
been returned for taxation, and the court held 
that the “additional” tax could be imposed 
on that part of the property which had not 
borne its share of taxes. 


The main objection to this form of taxation 
is that it does not treat all personal property 
alike. But the court held that, irrespective of 
the principles of equality, which are, in some 
instances, required as essential to the validity 
of all personal property taxation, the law today 
permits various kinds of personal property 
to be singled out and treated differently from 
other kinds of personal property, and that, gen- 
erally speaking, there is no limit to the 
legislative power in this regard unless it is 
shown to be arbitrary and unreasonable. This 
the court thinks is particularly true of inherit- 
ance taxation since here the taxing power is 
“almost unlimited.” The court closed the dis- 
cussion on this point with the following para- 
graph: 


“The objection cannot be pressed that the 
beneficiary under the will is punished for the 
misdeeds of the ancestor in not paying a local 
or state tax. The beneficiary has no claim 
to the property of an ancestor except as given 
by law, and, if the state has a right to impose 
a tax at all upon the passing of property, the 
transferee takes only what is left after the 
tax is paid. The state therefore having the 
power to place an inheritance tax upon prop- 
erty which has escaped taxation during the 
lifetime of the testator, it is no valid objection 
that the legatee may deem himself punished 
by the circumstance. 

Slight inequalities or injustices which may 
follow from the application of this law as it 
is applied by the taxing authorities are not in 
and of themselves constitutional objections 
(Matter of White, 208 N. Y. 64), unless they 
become so great as to violate the principles 
stated. It has been said that this is not 
classification but a mere arbitrary tax upon 
the right to transfer investments. Is there not 
at least a semblance of reason in seeking to 
tax upon inheritance property which has not 
been taxed locally or for state purposes, when 
such fact can only be discovered upon the 
death of the owner? The matter at least per- 
mits of argument and is not so capricious and 
whimsical as to be purely arbitrary. It has in 
it at least an effort for the equalization of tax- 
ation and for the adjustment of the burdens 
of government.” 


It is important to bear in mind in construing 
the constitutionality of the taxation of succes- 
sions that such taxation is not taxation in the — 
ordinary sense of the term; it is a tax on the 
right to dispose of property, after death, which 
is not an absolute right but one wholly depend- 
ent on legislation. This distinction is clearly 
set forth by the United States Supreme Court 
in the case of United States v. Perkins, 163 
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U. S. 625, in upholding the constitutionality of 
inheritance tax laws. In this case the court de- 
clares that “while the laws of all civilized 
states recognize in every citizen the absolute 
right to his own earnings and to the enjoy- 
ment of his own property and the increase 
thereof during his life, except so far as the 
state may require him to contribute his share 
for public expenses, the right to dispose of his 
property by will has always been considered 
purely a creature of statute and within legis- 
lative control.” 








APPORTIONMENT AMONG SEVER- 
ERAL UNDERWRITERS OF LIA- 
BILITY FOR LOSS BY FIRE. 


The simplest case of liability for fire 
damage and the one with which the courts 
are ordinarily concerned is where there is 
a single policy on a single parcel of prop- 
erty. Of course under these circumstances 
no question as to the apportionment of lia- 
bility can arise. There is only a single lia- 
bility of a single underwriter. 


The simplest 
arises, when there are two or more policies 
of insurance, the provisions and coverage 
of which are identical, on a single parcel 
of property; and the loss is greater than 
the total insurance. Under this situation, 
of course, the underwriters would be, 
broadly speaking, liable for the full amoun 
of the policies. — 


case of apportionment 


The next more intricate case is one where 
there are a number of policies, two or more 
identical in provisions and coverage insur- 
ing a single parcel of property which ts in- 
jured or destroyed and the damage to 
which is less than the total insurance there- 
on. With these comparatively simple sit- 
uations we will not undertake to deal to 
any great extent in this article. There are 
so many more complex questions which 
require more careful study that it is beyond 
our limits now to consider these simpler 
forms of liability. 





Complexities multiply when we add to 
these simple situations other elements. We 
have spoken of the case of a number of 
different policies identical in stipulations 
and coverage insuring a single parcel. 
When we add to this situation differences 
in the description of the property, coverage 
of several parcels of property instead of a 
single parcel, and the loss or damage in 
less than the whole number of parcels we 
begin to realize that the problem of appor- 
tionment may be a very difficult one to 
solve. 


The authorities mention a number of 
different rules of apportionment. These 
have been variously designated as_ the 
Cromie Rule, the Page or Federal Rule, 
the Pennsylvania Rule, the Vermont Rule 
and the Connecticut Rule. It has been 
superficially considered that these rules are 
all different when applied to the same state 
of facts and the result of applying them 
to the same state of facts is to arrive at a 
different conclusion as to the liability of 
the various underwriters and the right of 
the assured. Broadly speaking this is not 
the case and not a little of the intricacy of 
solving questions of apportionment in com- 
plex situations has arisen from the failure 
cf the courts to understand and correct! 
apply the rule to which in the particular 
case the court has been committed. The 
object of all of these rules of apportion- 
ment is to give indemnity to the insured 


without doing violence to the terms 
of his policy, and without doing in- 
justice to the underwriters. We believe 
that some of the differences between 
the rules has arisen from a_ failure 
to adhere to these fundamental ideas 


of apportionment.. Some of the obscur- 
ity has also risen from the notion of 
applying doctrines of contribution to a case 
of apportionment under the provisions of 
policies of insurance where not all of the 
underwriters but only the assured and one 
underwriter are before the court. In study- 
ing the ‘cases it is very important that the 
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facts of the case be thoroughly mastered, 
and unfortunately some of the reports of 
these decisions fail to state the facts, with- 
out which the understanding and weighing 
of the opinion is impossible. 

Most of the modern policies of insurance 
contain a clause providing what the liabil- 
ity of the underwriter shall be proportional 
to the value and the total insurance, in case 
there is other insurance upon the property. 
The presence and construction of this 
clause has given rise to not a little of the 
uncertainty in apportioning losses. Before 
this clause began to be used apportionments 
were made upon the basis of the equitable 
doctrine of contribution and the influence 
of the cases applying this doctrine is clear- 
ly discernible in the decisions which have 
applied or construed the apportionment 
clauses of policies. When the doctrine of 
contribution is to be applied the court has 
before it the underwriters concerned in the 
loss; when the apportionment clause in a 
policy is to be construed and applied the 
court has before it not the underwriters, 
but usually a single underwriter and the 
assured. The confusion attendant upon 
undertaking to govern such a condition by 
the doctrines of equitable contribution is 
apparent and the result has been that the 
courts have undertaken to inject provisions 
into the policies in order that the assured 
shall be indemnified and equity shall be done 
to the underwriters, losing sight of one 
fundamental element, viz., that violence 
shall not be done to the contract which the 
parties have made and that the court shall 
not undertake to make a new contract for 
them. 


In all insurance cases there are two rules 
of construction which are invariably ap- 
plied. The first is, that if the provisions 
of the policy are in any way obscure or 
doubtful, the ambiguity must be resolved 
in favor of the assured and against. the 
underwriter upon the ground that he has 
selected the language by which he is bound 
and shall not obtain any benefit from any 





want of clearness therein. The second rule 
is that the central purpose of insurance is 
indemnity or guaranty against loss and in 
case the assured suffers loss he has paid 
his premium and is entitled to receive in- 
demnity therefor. 


We do not mean to imply by what we 
have said that there is no vital difference 
between the rules of apportionment which 
the courts have followed when they are 
applied to the same state of facts as there 
is a vital difference between the so-called 
Connecticut Rule and the so-called Ver- 
mont Rule, but there is not the large num- 
ber of clearly distinguishable rules which 
some of the courts and text-writers have 
thought. 

The Cromie Rule.—This has been said 
to be a distinct rule of apportionment. It 
was first announced in the Cromie case.' 
In this case it was held that assured was 
entitled to a judgment for the entire 
amount of his loss, but if he recovers part 
of that loss from one underwriter, he may 
not recover more than the balance from 
the others. The limit, of course, of each 
recovery being the amount of the under- 
writer’s liability. The case was a decision 
upon a demurrer. There was no appor- 
tionment clause in the policies involved. 
The plaintiff had insured a building and 
had subsequently added to it and taken out 
new insurance covering the old and the 
new. Both the old building and the addi- 
tion were burned. The court declined to 
apportion the liability. The defendant’s 
policy covered only the old building. It 
will be noted that there is in this really no 
question of apportionment. The rule is 
deducible from this decision that the as- 
sured can recover no more from all the un- 
derwriters than the amount he has lost. 
Second, the assured may recover no more 
from a single underwriter than that under- 
writer’s policy, and if he has previously re- 
covered anything from another underwrit- 


(1) Cromie v. 
Mon. (Ky.) 432. 


Kentucky Mut. Ins. Co., 15 B. 
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er he may not recover more than the 
amount of his loss, not exceeding the 
amount of the defendant’s policy, less what 
he has already secured from others. This 
rule is of very little importance at the pres- 
ent time because practically all of the poli- 
cies now written contain an apportionment 
clause, making the underwriter liable for 
the proportion of the loss which his policy 
bears to the total insurance upon the 
property. 


The Early New York and Pennsylvania 
Rule.—This rule was first announced in the 
Scribner case.* In this case there was 
blanket insurance and also specific insur- 
ance. By this is meant that there were 
several parcels of property. Some of the 
policies, called the blanket policies, insured 
all of them as one parcel; others of the 
policies specifically insured a single parcel 
only. In this Scribner case the defendant’s 
policy insured the fixtures and utensils for 
$1,000 and stock for $3,000. This was a 
specific policy. Another company carried a 
policy insuring fixtures, utensils and stock 
for $5,000. Justice Cowan said that there 
could be no apportionment between the two 
policies because the coverage was not the 
same, that is to say, the description of the 
property insured was not identical, the de- 
fendant’s policy separating fixtures and 
stock and the other policy combining them. 
This case was subsequently repudiated in 
New York;* and concerning this case we 
will have more to say later, but before it 
had been repudiated the Scribner decision 
was made the basis for the opinion of the 
court in the State of Pennsylvania.* This 
was a case of a blanket policy and a specific 
policy. The blanket policy had a lump sum 
at risk on a building and contents. An- 
other policy insured the building for a cer- 
tain sum and then specifically insured cer- 


(2) Howard Ins. Co. v. Scribner, 5 Hill (N. 


- ¥.) 298. 


(3) Ogden v. East River Ins. Co., 50 N. ¥. 
388; 10 Am. Rep. 492. 

(4) Sloat v. Royal Ins. Co., 13 Wright (49 
Pa. St.) 14. 





tain parcels and the contents for other spe- 
cific amounts. Following the Scribner case 
the court said that this was not a case of 
double insurance and that the policies 
should not pro rate. This decision has been 
repeatedly followed in Pennsylvania, and 
even though determined effort has been 


‘made to get the court in Pennsylvania to 


change the rule, relying for such action upon 
the change in the rule in New York and 
the repudiation of the Scribner case, the 
Pennsylvania court has refused to over- 
rule its earlier decisions.’ In the last 
Pennsylvania decision, the Meigs case, the 
court followed the Sloat and Scribner 
cases, referred to the Ogden case, but re- 
fused to change the Pennsylvania Rule. 
In that case defendant’s policy insured a 
building and contents, permitted the con- 
struction of-an addition and provided “this 
policy to cover on and in same.” After 
the addition was built other insurance was 
placed thereon. The policy covering the 
addition contained the usual apportionment 
clause. There was a loss in both the main 
building and the addition. The court held 
that there could be no apportionment of 
the loss; that the insurance upon the addi- 
tion only must bear the entire loss thereon 
without assistance from defendant’s policy, 
and of course implied that the policies cov- 
ering the addition only could not be called 
upon to contribute any portion of the loss 
upon the main building. In other words, 
even though the defendant’s policy express- 
ly provided that it should cover in and on 
the addition when built, and even though 
by any fair construction it must so cover, 
defendant was not liable for any part of 
the loss upon the addition, but this must 
be entirely borne by the insurance spe- 
cifically placed upon the addition. The 
basis for this rule, as we have indicated, is 


(5) Merrick v. Germania Fire Ins. Co., 54 
Pa. St. 277. Royal Ins. Co. v. Roedel, 78 Pa. St. 
19; 21 Am, Rep, 1. Lebanon Mut. Ins. Co. v. 
Kepler, 106 Pa. St. 28. Clarke v. Western As- 
surance Co., 146 Pa. St. 561. Meigs v. Insur- 
ance Co. of N. America, 205 Pa, 378; 64 A. 1053. 
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that there can be no apportionment unless 
there is double insurance and there is no 
case of double insurance unless the cov- 
crage of all the policies is identical, and 
even though the description of the property 
is the same, if one policy insures it as a 
whole for a lump sum and another policy 
insures it by items specifically, these poli- 
cies will not pro rate the loss. It may be 
said in passing that this rule is unique in 
Pennsylvania and has not been foiluwed by 
other courts. One of the curious things 
concerning the situation is that the plaintiff 
in the Meigs case was unable to recover 
all of his loss under the Pennsylvania Rule. 
He brought suit upon other policies in the 
federal court and there an entirely different 
rule was applied. The federal court hold- 
ing that such later policies covering the ad- 
dition specifically are entitled under the 
apportionment clause to pro rate the loss 
on such addition with earlier policies cov- 
ering the main building, permitting an addi- 
tion and providing that the policy shall 
attach thereto when constructed. 

The Vermont or Massachusetts: Rule.— 
Historically the next rule to be considered 


is the Vermont or Massachusetts Rule. It 


is generally called the Vermont Rule, al- 
though as a matter of fact it was first an- 
nounced in Massachusetts.” In this case 
two policies covered the property lost, 
which was unmanufactured material. Two 
others covered manufactured goods, to- 
gether with the unmanufactured material. 
The question was how these last two 
policies should pro rate with the first in the 
loss on the unmanufactured material. It 
was held that the correct rule was to ascer- 
tain the value of the stock manufactured 
and unmanufactured at the time of the loss, 
then ascertain the value of the unmanufac- 
tured and the manufactured separately. 
The question was how these last two 
as the value of the entire stock is to the 


(6) Meigs v. London Assur. Co., 126 Fed. 781; 
Aff. 134 Fed. 1921; 68 CCA. 249. 

(7) Blake v. Exchange Home Ins. Co,, 12 
Gray (Mass.) 265. 





sum insured, so would the amount of the 
unmanufactured stock be to the result 
sought. The value of the entire stock was 
$2100 ; the value of the manufactured stock 
$1500; the value of the unmanufactured 
stock $600, the amount insured on both, 
$700. The proportion then would be 
2100 : 700600 :X. It remained for an- 
other case, however, to crystallize and apply 
this rule, and this was the Vermont case. 
The court here converts the blanket poli- 
cies into specific policies, that is apportions 
the face of the blanket policies to the vari- 
ous items covered by specific policies in 
proportion to the value of such items to the 
total value of the property insured. In this 
case there were two specific policies and 
the blanket policy covered three items. The 
property was a total loss. The blanket pol- 
icy was spread upon the three items in the 
proportion which the value of each of them 
bore to the total value of the three, which 
exactly reduced the blanket policy to the 
grade of a specific policy. The vice of this 
rule is that it makes a new contract of in- 
surance under which the underwriter who 
has a blanket policy has his risk decreased, 
although he has presumably been paid a 
greater premium than that paid to the spe- 
cific underwriters and they have their risk 
increased, although they may be presumed 
to have written at a less premium, because 
there might not be a total loss and because 
they might have the benefit of the blanket 
insurance on one item only. 


This rule has, however, received very 
respectable support. It is the rule in 
Massachusetts,® New York,’® and Illinois. 


(8) Chandler v. Ins. Co. of N. America, 70 
Vt. 562; 41 A. 502. 


(9) Blake v. Exchange Home Ins, Co., supra. 
Taber v. Continental Ins. Co., 213 Mass. 487; 
100 N. E. 636. 


(10) Ogden v. East River Ins. Co., supra. 
See Also Mayer v. Am. Ins. Co., 2 N. Y. Supp. 
227. Buse v. National Ben Franklin Ins. Co., 
160 N. Y¥. Supp. 566. Farmers Feed Co. v. Scot- 
tish Union & National Ins. Co., 173 N. Y. 241; 
65 N. E. 1105. 


(11) Royall v. Hartford F. Ins, Co., 158 Il. 
App. 463. 
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We have already referred to the earlier 
New York rule of the Scribner case, which 
has been followed in Pennsylvania. The 
Ogden case distinctly repudiates this rule 
and holds with the Massachusetts case that 
the blanket insurance must be distributed 
among the parcels in proportion to their 
value. 


The Connecticut Rule-—We now come to 
the consideration of the rule of apportion- 
ment which has gained more adherence 
than any other. It is the one applied in 
Schmaelzle v. London, etc., Ins. Co.* In 
this case the property consisted of several 
items. Some of the policies insured the 
property as a single parcel for a lump sum; 
others insured the items as separate parcels 
at a special sum for each. There was a 
loss on each of the items. The question 
was as to how that loss should be borne 
as between the blanket and the specific pol- 
icies. The court held that the loss on each 
item should be apportioned separately ; the 
item in which the largest loss was suffered 
being considered first and the other items 
in the order of the amount of loss suffered 
therein. The blanket policies should be 
added to the specific insurance covering 
item one in which the greatest loss was suf- 
fered, and after paying the loss on this 
item the remainder of the blanket insurance 
should be added to the specific insurance 
covering the item in which the second 
greatest loss was suffered and so on until 
all the losses had been paid. The policies 
contained a clause which is the usual ap- 
portionment clause substantially: ‘This 
company shall not be liable under this pol- 
icy for a greater proportion of any loss on 
the described property than the amount 
hereby insured shall bear to the whole in- 
surance.” It will be noted that this decision 
withdraws a considerable portion of the 
specific insurance from any benefit from 
the blanket insurance. It is purely arbi- 
trary to apportion the blanket insurance in 


(12) 75 Conn. 397; 53 A. 863; 60 L. R. A. 536; 
96 Am. St. Rep. 233. 





the greatest amount to the item in which 
there was the greatest loss. There is no 
basis in policy provisions for such action 
and obviously the decision is influenced 
considerably by equitable rules harking 
back to the doctrine of contribution. The 
court expressly repudiates the Massa- 
chusetts or Vermont Rule on the ground 
that such rule undertakes to make a new 
contract for the parties. This rule has 
been followed in several states and by the 
federal courts.‘* The federal court appli- 
cation of it in the Page case has been by 
many called a distinct rule, known as the 
Page Rule, but the Page case and the deci- 
sions in the Iowa, Missouri and Wisconsin 
cases, referred to below, arrive at a result 
consonant with the Connecticut Rule, al- 
though we think in reality they proceed upon 
a different doctrine, which will be referred 
to more extensively later when we come to 
consider what we believe to be the proper 
rule or true rule of apportionment. In the 
Page case, referred to above, there was a 
clear application of the Connecticut Rule. 
Lumber, lath and shingles, situated on two 
blocks, was insured by policies covering 
all of the lumber as one parcel and also 
by policies covering the lumber on each 
parcel in a separate specified amount. 
There was a fire on one block only. All of 
the blanket insurance was added to the 
specific insurance on that block to adjust 
the loss. 


The True Rule-—We have observed ob- 
jections to each of the rules which have 
been considered. The Pennsylvania Rule is 
unjust, both to the companies and to the 
assured. The Connecticut Rule is likewise 
unjust and violates the contract made by 
the parties. The same is true of the Ver- 


(13) Grollinmund v. German F. Ins. Co., 82 
N. J. Law 618. Page v. Sun Ins, Office, 74 Fed. 
203; 20 CCA. 397. Liverpool Exc. Ins. Co. v. 
Delta County Farmers Ins. Co., 56 Tex. Civ. 
App. 588; 2 S. W. 599. U. S. Cooperage & Han- 
dle Co. v. Firemen’s Fund Ins. Co., 188 Mo. 
App. 376; 74 S. W. 193. Lesure Lumber Co. v. 
Mut. F. Ins. Co., 101 Ia. 514; 70 N. W. 761. Sher- 
man v. Madison Mut. F, Ins. Co., 39 Wis. 104. 
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mont Rule. They are all of them bound 
up in a struggle to arrive at an equitable 
apportionment influenced decidedly by the 
considerations which made apportionments 
between underwriters in courts of equity 
before the apportionment clause was in- 
troduced into insurance policies. There are 
two recent cases and one earlier case, which 
reaching the same result reached by the 
Connecticut Rule at the same time repudi- 
ating the Vermont and Pennsylvania Rules 
and following the Connecticut and Ver- 
mont cases, seem to indicate a new prin- 
ciple far juster and more in accordance 
with the contract of the parties. These 
three cases have already been referred to." 
The rule indicated by these cases is: con- 
strue the apportionment clause reading, 
“this company shall not be liable for a 
greater proportion of any loss on the de- 
scribed property than the amount hereby 
insured shall bear to the whole insurance, 
whether valid or not, covering such prop- 
erty,” so as to modify or limit the words 
“the described property”. by the word 
“loss,” so that the words “whole insur- 
ance” will cover property destroyed and 
not property insured. When the appor- 
tionment clause is so construed, the rule 
would apply to the parcel or parcels dam- 
aged or destroyed, all of the blanket insur- 
ance and the specific insurance covering 
those parcels and each underwriter would 
pay the proportion of the loss on the par- 
cels so destroyed which his insurance bore 
to the total insurance on the parcels so de- 
stroyed. The result would be different 
from that arrived at by the application of 
either of the Connecticut Rule or the Ver- 
mont Rule, where more than one parcel 
was destroyed, but the same as that reach- 
ed by following the Connecticut Rule if the 
damage was confined to one description. 
In other words, the blanket policies would 
have the benefit of all of the specific insur- 


(14) Sherman vy. Madison Mut. F. Ins. Co. 
U. S. Cooperage & Handle Co. v. Firemens’ Fund 
Ins. Co, Lesure Lumber Co. v. Mut. F. Ins. Co., 
supra. 





ance upon the property damaged or de- 
stroyed and the specific policies would have 
the benefit of all of the blanket insurance 
on that propérty and the assured would 
escape any double hazard of not receiving 
entire indemnity if he carried sufficient in- 
surance. In the United States Cooperage 
case eleven sheds or warehouses containing 
a stock of staves were insured by twelve 
companies in thirteen policies, all of which 
contained an apportionment clause; all of 
the policies were blanket in form, but eight 
of them had added a pro rata clause which 
made the amount apply in each warehouse 
in the proportion which the value in that 
warehouse bore to the total value of the 
eleven warehouses, reducing these eight 


policies to specific policies. The other five 
policies did not contain such a clause. The 


court apportioned the loss which was in 
one of the warehouses: by adding to the 
sum of the specific insurance on that ware- 
house the total blanket and spreading the 
damage upon sth total insurance. This 
was also the rule followed in the Page case, 
which we have referred to above. In the 
Leasure case there was blanket insurance 
on lumber in three yards and specific insur- 
ance upon each of the yards. Two of the 
yards were destroyed. The court applied 
all of the blanket to the two yards and 
took the sum of the blanket and specific on 
those yards as the whole insurance covering 
the property, saying: 


“In ascertaining the amount of insur- 
ance for the purpose of an apportionment, 
it would be just, in the absence of a stip- 
ulation to the contrary, to consider only in- 


‘surance on the property injured or destroy- 


ed, and it will be presumed in the absence 
of a showing to the contrary that the par- 
ties to the contract intended to provide for 
a just result. The language they used does 
not necessarily mean that in case of loss 
the defendant should only be liable for 
such proportion of it as the amount it in- 
sured was to the total insurance on all the 
property described in its policy, whether 
the concurrent insurance was on all of the 
property or only a part of it. We think a 
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permissible, and the correct interpretation 
of the policy is that in case of loss the de- 
fendant was not to be liable for a greater 
proportion of it than the amount its policy 
bore to the total insurance on the property 
injured or destroyed. It is true the words, 
‘described property,’ if not modified, refer 
to all of the property covered by the policy 
and the phrase ‘covering such property’ is. 
equaily comprehensive, but considered in 
their relation to the word ‘loss’ and the 
purpose for which the policy was issued, 
we are of the opinion that they should be 
lield to refer to property which should be 
injured or destroyed.” 


There was an earlier case in Missouri,'® 
which is at variance with the Cooperage 
case. It is rather difficult to tell, however, 
what position to assign to this opinion, as 
there are certain serious omissions in the 
statement of facts. One thing is sure, 
though, in this case, the court refuses to 
give the same effect to the pro rata clauses 
as was given in the Cooperage case; and 
really it would seem that the Paper Box 
case proceeds upon the basis of the Ver- 
mont Rule that the assured did not receive 
full indemnity. 


Briefly stated, then, we believe the true 
rule of apportionment to be, find the sum 
of insurance upon the parcels damaged or 
destroyed, that is to say, find the whole 
amount of each policy which, had there 
been no other insurance, the assured would 
be entitled to call upon to make good his 
loss, and add these amounts together to 
find the whole insurance covering such 
property. The liability of the blanket in- 
surance will be the proportion which such 
blanket insurance bears to the whole insur- 
ance so found and the liability of the spe- 
cific insurance will be the proportion which 
this specific insurance bears to the whole 


insurance. 
Conin P. CAMPBELL. 


Grand Rapids, Mich. 


(15) Kansas City Paper Box Co. v. American 
Fire Ins. Co., 100 Mo. App. 691; 75 S. W. 186. 





DAMAGES—MUNICIPALITIES. 





CITY OF DALLAS v. HALFORD et al. 





Court of Civil Appeals of Texas. Dallas, 
March 1, 1919. Rehearing Denied 
April 5, 1919. 





210 S. W. 725. 





A municipal corporation is not a “person or 
corporation” within Vernon’s Sayles’ Ann. Civ. 
St. 1914, art. 4694, giving action for death 
“caused by the wrongful act * * * of another 
person or corporation.” 





RAINEY, C. J. This appeal embraces two 
suits to recover damages for personal injuries 
resulting in the death of Mrs. Annie M. Hal- 
ford and injuries to Mrs. Laura Maxwell. 
Charles M. Halford, as husband and as next 
friend of his three minor children, and Mrs, 
Maxwell and her husband, brought the respec- 
tive suits against the city of Dallas, which 
suits were consolidated and tried together in 
the district court. 


As stated by -appellants’ brief, the plaintiff’s 
petition charged that the injuries complained 
of proximately resulted from the overturning 
of a jitney or motor bus, and the precipitation 
thereof down a deep ravine adjacent to Carlisle 
street within the limits of the city of Dallas, 
which overturning was alleged to have been 
caused by the failure of the defendant to pro- 
vide suitable curbing, barriers and guard rails 
along said street at said point, and also in 
failing to have said place properly lighted at 
said time. | 


* * * * * * * 


Several cases by our appellate courts have 
held that municipal corporations are not in- 
cluded within the statute, subdivision 2 allow- 
ing actual damages for the death of any person. 
through the wrongful act, neglect, or default 
of another, etc., and Const. art. 16, § 26, pro- 
viding exemplary damages against any person, 
corporation, or company willfully or negligent- 
ly committing a homicide does not apply to 
cases in which no recovery can be had for 
actual damages. Ritz v. City of Austin, 1 Tex. 
Civ. App. 455, 20 S. W. 1029; Searight v. City 
of Austin, 42 S. W. 857; Elliott v. City of 
Brownwood, 166 S. W. 932; Elliott v. City of 
Brownwood, 106 Tex. 292, 166 S. W. 1129. 


* * * * * * * 


Municipalities in a sense are corporations, 
but as generally used, the term “corporations” 
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means private corporations, and does not in- 
clude municipal corporations. Whether the 
term “corporation,” as commonly used, includes 
only private corporations, or also embraces 
municipal corporations, is a disputed ques- 
tion, but we believe, when the courts of last 
resort have been called upon to decide the ques- 
tion, the great majority of the jurisdictions 
hold that it does not. Donohue v. City of New- 
buryport, 211 Mass. 561, 98 N. E. 1081; O’Don- 
nell v. North Attleborough, 212 Mass. 243, 98 
N. E. 1084; Bank v. Farringham, 212 Mass. 92, 
98 N. E. 925; Koch v. Rinaker, 252 Ill. 266, 96 
N. E. 897; Town of Kearny v. Jersey City, 78 
N. J. Law, 77, 73 Atl. 110; Bramlett v. City of 
Greenville, 88 S. C. 110,70 S. E. 450; Ferguson 
v. Caffery, 49 La. Ann. 1152, 22 South. 756; Me- 
Dougal v. Board of Supervisors, 4 Minn. 184 
(Gil. 130); Sherman County v. Simonds, 109 
U. S. 735, 3 Sup. Ct. 502, 27 L. Ed. 1093; Own- 
ers v. People, 113 Ill. 296; State v. District of 
Narrangansett, 16 R. I. 424, 16 Atl. 901, 3 L. 
R. A. 295; Brown v. Gates, 15 W. Va. 131; 
People v. Turnbull, 93 Cal. 630, 29 Pac. 224; 
Smith v. Commissioners, 146 Ky. 562, 143 S. W. 
3, 38 L. R. A. (N. S.) 151; Switzer v. City of 
Wellington, 49 Kan. 250, 19 Pac. 620, 10 Am. St. 
Rep. 196; Association v Schraeder, 87 lowa 659, 
55 N. W. 24, 20 L. R. A. 355; Wallace v. Law- 
yer, 54 Ind. 501, 23 Am. Rep. 661; Bmes v. 
Fowler, 43 Misc. Rep. 603, 89 N. Y. Supp. 685. 


In the case of Donohue v. City of Newbury- 
port, supra, said city was sued for the negli- 
gent killing of a party under a statute similar 
to ours. In said case the Supreme Court uses 
the following language, which we think is very 
applicable to this case, to-wit: 


“But upon broader grounds the defendant 
must be exonerated from liability. R. L. c. 171, 
§ 2, as amended by St. 1907, c. 375, does not 
apply to municipalities. It imposes liability 
upon ‘a person or corporation.’ Where these 
two words occur together, ‘corporation’ is the 
only word which can be contended to include 
a city or town. * * * That is a word which in 
our statutes and decisions has not been used 
generally to include cities and towns. In a 
certain sense they are bodies corporate. But 
in common speech it is rarely that a city or 
town is referred to merely as a corporation. 
Towns in New England differ in their nature 
from trading, manufacturing, or public service 
corporations. * * * They are created pri- 
marily for political purposes and the conveni- 
ent administration of government. They pos- 
sess few of the characteristics which distin- 
guish the ordinary corporation. Bloomfield v. 
Charter Oak Bank, 121 U. S. 121-129, 7 Sup. Ct. 
865, 30 L. Ed. 923. * * * Most, if not all, 
of the city charters enacted by the legislature 
pursuant to this authority do not describe the 
city as a mere corporation, but as a body poli- 





tic and corporate or a municipal corporation. 
The form and arrangement of our statutes 
show a manifest purpose not to treat cities 
and towns as corporations in the ordinary 
sense of that word. Separate titles of the Re- 
vised Laws relate to them. R. L. tit. 7, ‘Of 
Towns and Cities,” comprehends chapters 25 
to 34, both inclusive. Title 6, c. 20, relates to 
counties. * * * Title 15, ‘Of Corporations,’ 
comprehends chapters 109 to 126, both inclu- 
sive, and relates to all kinds of general cor- 
porations, both public and private, charitable 


‘and business, those clothed with power of ex- 


ercising eminent domain, as well as those hav- 
ing the most limited powers. * * * When the 
legislature has intended to include both muni- 
cipal and business corporations within the 
scope of a statute, generally it has used plain 
words to that effect. For example, in St. 1909, 
c. 136, the language is ‘a county, city or town 
or any corporation.’ * * * The decisions of this 
court, whenever the question has arisen, have 
held that a municipality commonly was not 
included within the word ‘corporation.’ Rid- 
dle vy. Proprietors of Locks and Canals, 7 Mass. 
169-187, 5 Am. Dec. 35; Rumford v. Wood, 13 
Mass. 193. Often it is referred to as a quasi 
corporation. Whitney v. Stow, 111 Mass. 368; 
Prout v. Pittfield District, 154 Mass. 450, 28 N. 
E. 679; Bishop v. North Adams Fire District, 
167 Mass. 364, 45 N. E. 925. This is sharply 
brought out in Linehan v. Cambridge, 109 Mass. 
212, where it was held that the word ‘corpora- 
tion,’ as used in the statute as to interroga- 
tories to parties to actions, did not include 
cities and towns. * * * Generally it has been 
held that the word ‘corporation’ does not in- 
clude a municipal corporation. Sherman Coun- 
ty v. Simonds, 109 U. S. 735, 3 Sup. Ct. 502, 
27 L. Ed. 1093; Switzer v. Wellington, 40 Kan. 
250, 19 Pac. 620, 10 Am. St. Rep. 196; Brown 
v. Gates, 15 W. Va. 131, 160; Memphis v. 
Laski, 9 Heisk. (Tenn.) 511, 24 Am. Rep. 327; 
Iowa Electric Medical College Ass’n Vv. 
Schrader, 87 Iowa, 659, 55 N. W. 24, 20 L. R. 
A. 355; State v. District of Narragansett, 16 
R. I. 424, 16 Atl. 901, 3 L. R. A. 295; Owners of 
Land v. People, 113 Ill. 296, 314; McDougal v. 
Hennepin County, 4 Minn. 184 (Gil. 130). See 
Hughes v. Auburn, 161 N. Y. 96, 107, 55 N. E. 
389, 46 L. R. A. 636. Most of the cases from 
other jurisdictions relied upon by the plaintiff 
are distinguishable either in the phrase or col- 
location of the statute from the one here under 
consideration. * * * It cannot be presumed 
that the legislature would intend to work such 
a radical change in the principles of liability 
for the performance of public benefit as would 
be wrought by construing the word ‘corpora- 
tions’ to include cities and towns, without the 
use of plain and unequivocal language.” 


We hold that appellant Halford and chil- 
dren, under our statute, have no right of action 
for the death of Mrs. Halford against the city 
of Dallas, and the judgment in their favor is 
reversed, and judgment is here rendered for 
appellant, the city. 


Reversed and remanded as to the Maxwells, 
and reversed and rendered as to the Halfords. 
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Note—Death Caused from Negligence by a 
Municipal Corporation—It is apparent from an 
examination of decisions in Texas that as to 
death, caused by a municipal corporation the 
rule is different from that applicable to private 
corporations. Thus in Fleming v. Texas Loan 
Agency, the Supreme Court of Texas said, after 
reasoning in regard to the liability of a private 
corporation under a statute fixing liability for 
death of an individual upon a “person” causing 
the death, that: “For these reasons we conclude 
that a private corporation is liable under the 
statute, for injuries resulting in death, from 
which (what?) may be deemed its own wrong- 
ful acts or omissions, as distinguished from the 
acts or omissions of its servants or agents. The 
reasoning in the case of Ritz v. City of Austin, 
1 Tex. Civ. App. 455, in which an application for 
a writ of error was refused by this court is not 
in accordance with the view expressed in this 
opinion. That was a case of a municipal cor- 
poration and is distinguishable from this case. 
We approved the result of the case as determined 
by the Court of Civil Appeals, but do not neces- 
sarily adopt the opinion.” 87 Tex. 238, 27 S. W. 
126, 26 L. R. A. 250. It was not pointed out, 
however, that the fact, that the right of action 
being one in derogation of the common law, re- 
quired distinction between private and municipal 
corporations, where it was not expressly said 
that the latter were to be deemed embraced in 
the statute giving right of action. 


There is a well-defined exception to liability 
where this is claimed from a municipal corpora- 
tion, where death or injury arises out of the 
performance of governmental functions, as see 
Hughes vy. Monroe County, 147 N. Y. 49, 41 N. 
E. 407, 39 L. R. A. 33; Fisher v. New Bern, 
140 N. C. 506, 53 S. E. 42,5 L. R. A. (N. S.) 
542, 111 Am. St. R. 857; Buckley v. New Bed- 
ford, 155 Mass. 64, 29 N. E. 201; Metz v. Ashe- 
ville, 150 N. C. 748, 64 S. E. 881, 22 L. R. A. 
(N. S.) 940. These, however, do not cover the 
thought I am here concerned about. They pro- 
ceed on an entirely different principle, and pre- 
sume statutes giving right of action are broad 
enough, generally, to embrace municipal corpor- 
ations. The principle I am looking for is wheth- 
er a statute giving right of action for death 
must or not expressly embrace such corpora- 
tions, under the rule of strict construction ap- 
plicable to legislation in derogation of the com- 
mon law. 


Murphy v. Board of Chosen Freeholders, 57 
N. J. L. 245, 31 Atl. 229, was an action for death 
against a county. The court said: “This (New 
Jersey) Death Act is a remedial statute for the 
suppression of the mischief existing in the com- 
mon law and the advancement of the remedy, 
and being thus remedial in its character and sub- 
ject to a liberal construction, it would be natural- 
ly applicable to that class of persons, and those 
classes of corporations, upon whom a liability 
for injuries, when death does not ensue.” * * * 
A suable wrong committed by a public corpora- 
tion should not become remediless by the death 
of the person injured. * * * In the construction 
of a remedial statute, the rule is to avoid all 
subtle inventions and evasions for the continu- 
ance of the mischief and denial of the remedy 
pro privato commodo; the duty of the court is 
to add force and life to the cure and remedy 





according to the true intent of the maker of the 
act, pro bono publico. The object of the act 
was to abolish the harsh and technical rule of 
the common law, actio personalis moritur cum 
persona.” 


I have been unable to find any other case where 
the objection I suggest has ever been discussed, 
but actions for death against public corporations 
have many times been brought. The reasoning 
in the Murphy case is very forcible and possibly 
overcomes the rule for strict construction, es- 
pecially where the statute gives right of action 
for injury and then for death, if that results 
from injury. It possibly may be thought, there- 
fore, that by common understanding, the general 
purpose to uproot the common law maxim actio 
bersonalis moritur cum persona will be given 
effect in a remedial way. C. 








ITEMS OF PROFESSIONAL 
‘INTEREST. 





BAR ASSOCIATION MEETINGS FOR 1919— 
WHEN AND WHERE TO BE HELD. 





American—New London, Conn., September 3, 

4, 5. 

Alabama—Selma, July 4, 5. 

“Indiana—Indianapolis, July 9, 10. 
Iowa—Davenport, June 26, 27. 

* Kentucky—Lexington, June 26, 27. 
Maryland—Atlantic City, N. J., June 26, 27, 
Michigan—Ann Arbor, June 20, 21. 
Minnesota—La Crosse, Wis., July 1, 2, 3. 
New Jersey—Atlantic City, June 13, 14. 
North Carolina—Greensboro, August 12, 13, 

14. 

Ohio—Cedar Point, July 8, 9, 10. 

Pennsylvania—Bedford Springs, June 24, 25, 
26. 

Wisconsin—La Crosse, July 1, 2, 3. 

West Virginia—Fairmont, July 22, 23. 


PROGRAM OF THE JOINT MEETING OF 
THE WISCONSIN AND MINNESOTA 
STATE BAR ASSOCIATIONS. 





There will be a joint meeting of the Wis- 
consin and Minnesota Bar Associations at La 
Crosse, Wis., July 1, 2, and 3, 1919. 
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The opening address will be delivered by HUMOR OF THE LAW. 

Hon. J. B. Winslow, of the Supreme Court of 

Wisconsin and president of the Wisconsin It was in the trenches in Flanders. An Eng- 


Bar Association. 


There will be separate business meetings 
of the associations, but the addresses will be 
delivered at joint sessions of the associations. 
The annual address will be given by Hon. Wil- 
liam Howard Taft. Other addresses will be 
delivered by Mr. Claire B. Bird, of Wausau, 
Wis., Mr. Pierce Butler, of St. Paul, Dr. Wm. J. 
Mayo, of Rochester, Minn., Hon. Walter C. 
Owen, of Madison, Wis., Mr. Ambrose Tighe, 
of St. Paul, and Prof. Wm. H. Page, of the 
(University of Wisconsin Law School. 

The annual banquet of both associations will 
be given Thursday, July 3rd, at the Hotel 
Stoddard. 








BOOKS RECEIVED. 


A Practical Treatise on Title ‘to Real Prop- 
erty, Including the Compilation and Examina- 
tion of Abstracts, with forms. By George W. 
Thompson, Author of A Treatise on Wills. 
1919. Indianapolis. The Bobbs-Merrill Com- 
pany. Price, $7.50. Review will follow. 


The American Bar. Contemporary Lawyers 
of the United States and Canada. Prepared 
and edited by James Clark Fifield. The James 
C. Fifield Company. Minneapolis, Minn. 1918. 
Price, $15.50. 


A Manual of Maine Probate Law and Prac- 
tice. By Ralph Webster Leighton, Member of 
the Kennebec Bar and Register of Probate for 
Kennebec County. Boston. Little, Brown & 
Company. 1919. Price, $5.00. 


Clark on Interstate Commerce. Testimony 
given before the Senate Committee on Inter- 
state Commerce. By Edgar E. Clark, a mem- 
ber of the Interstate Commerce Commission; 
with Introduction by Francis B. James, Chair- 
man of the Committee on Commerce, Trade 
and Commercial Law of the American Bar As- 
sociation. 1919.. John Byrne & Co., Wash- 
ington, D. C. Price, $3.00. Review will follow. 





lish Tommy and an American doughboy were 
talking. The Tommy was in reality an English 
lord who had enlisted in the ranks. He was 
telling a bit of family history. 

“My grandfather,’ he said, “attained great 
prominence. One day Queen Victoria touched 
his shoulder with a sword and made him a 
lord.” 

“Oh, that’s nothing,’ said the doughboy. 
“One day Red Wing, an Indian chief, touched 
my grandfather on the head with a tomahawk 
and made him an angel!” 





“Can’t anything be done to prevent the fair 
defendant from smiling at the judge?” 

“I’m afraid not. She’s either a born coquette 
or she isn’t familiar with court procedure.” 

“Yes?” 

“Tll acknowledge that the judge is a better 
looking man than any member of the jury, but 
her fate lies in the hands of the jury.—Birming- 
ham Age-Herald. 





_ One of our readers in Indianapolis thinks 
that facts are sometimes hampering, and says: 

“The politicians who are running around 
and talking loosely about what the covenant of 
the league of nations provides without specific 
knowledge of what it will contain remind me 
of the advice that Senator Lindsey of Ken- 
tucky gave to Senator Joe Blackburn at Win- 
chester. Mr. Lindsey knew that Mr. Blackburn 
was of large imagination and during a lull in 
the court proceedings of a will case in which 
they were on opposite sides Lindsey said, ‘Joe, 
you ought not to be in the courtroom listening 
to the evidence in this case,’ and when Black- 
burn inquired ‘Why?’ Lindsey said, ‘It will 
spoil your speech to the jury.’” 





A zealous excise officer was sent to Ireland to 
try to locate several “moonshine” stills which 
were known to exist. 

Meeting a native the excise officer approached 
Pat, saying: 

“I'll give you five shillings, Pat, if you can 
take me to a private still.” : 

“Troth, an’ I will, sir,” was Pat’s reply, as 


he pocketed the money. “Come with me.” 
For many weary miles over mountain, bog; 


and moor they tramped, until they came into 
view of a barracks. Pointing to a soldier seated 
on a step inside the square, Pat said: 

“There you are, sir, my brother Mike; he’s 
been a soldier for ten years, an’ he’s a private 
still.” —Tit-Bits. 
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WEEKLY DIGEST. 


Weekly Digest of Important Opinions of the 
State Courts of Last Resort and of the Federal 
Courts, 

Copy of Opinion in any case referred to in this digest 


may be procured by sending 25 cents to us or to the 
West Pub. Co., St. Paul, Minn. 
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Texas........ 5, 8, 14, 22, 25, 32, 48, 49, 68, 76, 82 84 
U. Ss. Cc. CG. A eee. ee 
wi i ee 

1. Banks and Banking—Knowledge of Presi- 
dent.—Where bank president’s false representa- 
tions induced a customer to purchase an interest 
in an insolvent business, president’s knowledge 
might be such as to bind bank, notwithstanding 
that he also acted in his own interest.—Abmeyer 
v. German-American State Bank, Kan., 179 Pac. 
368. 

2. Receivership.—A receiver of an _ insol- 
vent bank is not an assignee for a valuable con- 
sideration of notes held by bank, and by opera- 
tion of law rights and property of bank passes 
to him precisely in same condition and subject 
to same equities as the bank held them.—Funk 
& Son v. Young, Ark., 210 S. W. 143. 


3. Bills and Notes—Attorney Fee.—Agree- 
ment in promissory note to pay attorney’s fee 
being a contract of indemnity only, holder can 
recover only such a sum as he has actually ex- 
pended or become liable for in collection of 
note.—Winslow Gas Co. v. Plost, Ind., 122 N. E. 
594. 

4. Consideration.—Agreement to sell lands, 
and detriment suffered by. seller through pre- 
vention from making sale to another during 
life of agreement, constituted sufficient consid- 
eration for biyer’s note given by buyer for part 
of price.—Muleahy v. Gagliardo, Cal., 179 Pac. 
445. 

5. Conversion.—In an action against a 
bank in the nature of conversion of two ven- 
dor’s lien note3, deposited by plaintiff as col- 
lateral for his note, but claimed by defendant 
also to secure another note on which plaintiff 
was indorser, evidence held to sustain a finding 
that the indorsed note had been paid out of the 
assets of the maker under an agreed transfer 























and assignment thereof to the bank.—First 
State Bank of Ben Franklin v. Hamer, Tex., 210 
S. W. 222. 


6. Pledge.—Pledgee’s interest in a negotia- 
ble note deposited as pledge held one of an 
actual holder for value of the pledged note, and 
not of a mere assignee for purposes of collec- 
tion.—Hellman Commercial Trust & Savings 
Bank v, Armstrong, Cal. 179 Pac. 432. 





7. Carriers of Goods—Carload Shipment.— 
Where it would be a crime for carrier to deliver 
to transfer company named in bill of lading as 
consignee, a carload of liquor shipped into 
Washington, and made up of numerous pack- 
ages for various individuals, bearing their per- 
mits therefor, carrier could break up the ship- 
ment into individual consignments, deliver each 
package to the person indicated by permit, and 
recover of shipper the tariff rate for less than 
carload shipment, though contract was for car- 
load shipment rate; it being required to collect 
the rate applicable to the transportation fur- 
nished.—Great Northern Pac. S. S. Co. v. Rainier 
Brewing Co., U. S. C. C. A. 255 Fed. 762. 


8. Expense of Keeping.—In action by ship- 
per against a carrier for injuries to horses, 
shipper cannot recover both the difference in 
market value of horses and money paid for feed 
expended while the horses were recovering from 
injuries.—Lancaster v. Whittle, Tex., 210 S. W. 
334. 


9. Champerty and Maintenance—Assignment. 
—Assignment of claim to an attorney after it 
has been reduced to judgment is not chams 
pertous, if assignment is not taken for purpose 
of bringing suit on judgment.—Hudson v. 
Sheafe, S. D., 171 N. W. 320. 





10. Charities—Monument.—The erection of a 
monument or memorial to a great spiritual 
leader is a “public charity.”—Eliot v. Attwill, 
Mass., 122 N. E. 648. 

11. Commerce — Interstate Transactions. — 
Failure of Congress to legislate upon subject of 
interstate commerce does not leave states with- 
out jurisdiction to enforce civil rights and re- 
dress civil wrongs incident to its prosecution 
within their borders.—Leftridge v. Western 
Union Telegraph Co., Mo., 210 S. W. 18. 


12. Conspiracy — Picketing. — Picketing of 
plaintiffs’ restaurant by unions to induce plains 
tiffs to unionize the restaurant, by compelling 
the women employes to pay their dues to de- 
fendants’ union, held a “conspiracy.”—Moore vy. 
Cooks’, Waiters’ & Waitresses’ Union No. 402, 
Cal. 179 Pac. 417. 

13. Contracts—Merger.—Before one contract 
is merged in-another, the last must be between 
the same parties as the first, must embrace the 
same subject-matter, and must have been so 
indended by the parties.—Porterfield v. Ameri- 
can Surety Co. of New York, Mo., 210 S. W. 119. 





14. Negotiation.—Where it was understood 
and intended by the parties negotiating orally 
that a written contract was to be entered into 
to bind the parties, there was no contract be- 
tween the parties.—Prince v. Blisard, Tex., 210 
Ss. W. 301. 

15. Conversion—Will.—A will directing ex- 
ecutors, “if deemed best by them, to sell town 
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lots and convey land fér public works,” did not 
work a conversion into personality until exer- 
cise of power.—Cox v. Pennsylvania Co., Pa., 
106 Atl. 70. 

16. Corporations— Agency.—In an _ action 
against a corporation on a promissory note, 
evidence held to warrant the conclusion that 
the manager who signed and executed the note 
acted within the apparent scope of his author-~ 
ity, so as to bind the corporation.—Magnolia 
Compress & Warehouse Co. y. St. Louis Cash 
Register Co., Mo., 210 S. W. 125. 

17. Corporate Stock.—Corporate Stock is 
not negotiable, and whoever takes it does so 
subject to the equities and burdens thereof.— 
Mitchell v. Beachy, Kan., 179 Pac. 365. 

18. General Manager.—The term “general 
manager” implies very broad powers, but 
whether such officer has authority to bind the 
corporation by notes executed by him in its 
name depends on the circumstances of the case. 
—Magnolia Compress & Warehouse Co. v, St. 
Louis Cash Register Co., Mo., 210 S. W. 125. 

19. Insolvency.—Payments when corpora- 
tion is insolvent and has ‘ceased to meet its 
pecuniary obligations as they accrue, made to 
a creditor whose debt arose from his advance 
to corporation when he knew it to be insol- 
vent, are voidable under Corporation Act, § 64, 
and may be recovered by receiver.—Hoover 
Steel Ball Co. v. Schafer Ball Bearings Co., N. 
J., 106 Atl. 36. 

20. Unpaid Stock.—Stockholder’s liability 
for unpaid stock is unaffected by fact that cor- 
poration issued stock as full-paid and agreed 
that it should be nonassessable; such agree- 
ment being ultra vires and void, and the ac- 
eeptance of stock raising an implied promise to 
pay therefor.—Du Pont v. Ball, Del., 106 Atl. 39, 

21. Courts—Jurisdiction.—The authority. of 
the judge presiding over department No. 1 of 
the district court in which action was com- 
menced was absolute and continued until the 
matter could be completely disposed of and 
judge presiding over department No. 2 had. no 
jurisdiction to enjoin action or attachment is- 
sued therein.—Lutey Bros. v. Jackson, Mont., 
179 Pac. 459. 

22. Criminal Law—Accomplice,—A conviction 
cannot be had upon the uncorroborated testi- 
of an accomplice.—Pitts v. State, Tex., 














mony 
210 S. W. 199. 
23. Conspiracy.—Slight evidence of col- 





lusion is ail the law requires to admit*the acts 


and declarations of a conspirator in evidence 
State, 





against his coconspirator.—Conley  v. 
Okla., 179 Pac. 480. 
24, Descriptive Testimony.—The answer, 


“Very friendly,” to question as to the attitude 
of the parties towards each other was proper; 
such facts being in the nature of conclusions 
which cannot well be stated save by way of 
descriptive answers.—State v. Smith, Iowa, 171 
N. W. 294. 

25. Hearsay.—In a prosecution for negli- 
gent homicide, court properly refused to allow 
witness to testify that he considered the de- 
fendant a cautious man, being merely hearsay 
opinion of witness.—Gribble v. State, Tex., 210 
S. W. 215. 














' 


26. Nuisance.—An indictment for nuisance 
can only be found in the county in which the 
act resulting in the nuisance is committed, and 
not in any county where it may take effect.— 
State v. Butterworth-Judson Corporation, N. J., 
106 Atl. 19. 

27. Res Gestae.—The admission in evidence 
of declarations of an injured person constitutes 
an exception to the rule excluding hearsay 
evidence, and is justified when the declarations 
are so spontaneous or natural as to exclude 
the idea of fabrication.—People v. Curtis, N. Y., 
122 N. E. 623, 226 N. Y. 5619. 

28. Customs and Usages—Reputed Know- 
ledge.—Where the evidence showed a general 








thority of traveling salesmen to soliciting or- 


custom in mercantile business restricting au- 
ders merely, instead of making sales, plaintiff 
dealing with defendant’s salesman would be 
charged with knowledge of such customer.— 
Japan Tea Co. v. Franklin MacVeigh & Co., 
Minn., 171 N. W. 305. 

29. Damages—Pain and Suffering.—Damages 
for pain and suffering rest largely in the dis- 
cretion of the jury, since they cannot be meas- 
ured by any exact standard.—Jackson vy. Rut- 
ledge, Ind., 122 N. E. 579. 





30. Special.—An aggravation of an existing 
physical condition is not “special damages” 
necessary to be specially pleaded to admit 


evidence thereof.—Indianapolis Traction & Ter- 
minal Co. v. Peeler, Ind., 122 N. E. 600. 

31. Dedication—Forfeiture.—Conditions sub- 
sequent are always construed strictly, and will 
never work a forfeiture unless clearly ex- 
pressed in unequivocal terms or necessarily im- 
plied.—Board of Education of Borough of West 
Paterson v. Brophy, N. J., 106 Atl. 32, 

32. Deeds — Collateral Agreement. — Where 
warranty deed in exchange of properties con- 
veyed fee-simple title, but collateral written 
agreement provided grantees should reconvey 
if within fifteen years title to property received 
by grantor from them should fail, such collat- 
eral agreement merely ingrafted on deed a con- 
dition subsequent, on happening of which 
grantor would be entitled to reconveyance, and 
did not prevent vesting of title and right to 
possession in grantees subject only to defeat 
on happening of condition.—Arnold v. Scharff, 
Tex., 210 S. W. 326. 

33. Divoree—Jurisdiction.—Nevada court was 
without jurisdiction to enter a decree of divorce 
against an absent wife, who had not acquired 
a bona fide domicile in that state, and had not 
been legally served with judicial process, and 
did not appear by counsel, which would be bind- 
ing on her or in any way affect her property 
rights in har husband’s estate, where her domi- 
cile continued in Pennsylvania.—In re Gross- 
man’s Estate, Pa., 106 Atl. 86. 

34. Eminent Domain—Depreciation.—Depre- 
ciation of value of realty by establishing a hos- 
pital for contagious diseases, commonly known 
as a pesthouse, on adjacent land, although un- 
der statutory authority, damages private prop- 
erty for public use for which compensation must 
be made under Const. art. 2, § 24.—Oklahoma 
City v. Vetter, Okla., 179 Pac. 473. 

35. Divesting Title—Where land is taken 
for public use, the owner’s title is not divested 
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until his damages are paid or secured.—Stahl 
v. Buffaio R. & P. Ry. Co., Pa., 106 Atl, 65. 


36. Judicial Hearing.—The property owner 
is entitled to a judicial hearing at some stage 
of preceeding upon question whether a particular 
use for which his property is proposed to be 
taken is public or private——State v, City of 
Montevideo, Minn., 171 N. W. 314. 


37. Equity—Forfeiture.—Equity abhors a 
forfeiture, but this is true only where it works 
a loss that is contrary to equity.—Warfield v. 
Kelly, Pa., 106 Atl. 72. , 


38. Execution—Premature Issuance.—If an 
execution on a judgment issues before the debt 
embraced in the judgment becomes due, it is 
not void, but voidable merely.—O’Connor v. Cap- 
lan, Del., 106 Atl, 48. 


39. Executors'and Administrators—Amending 
Claim.—A claim against an estate is not re- 
quired to state the facts with all the precision 
and minuteness required in a complaint, and 
its sufficiency is not to be tested by the rules 
of pleading, and greater liberality should be 
allowed in amending such claims.—White v. 
Deering, Cal., 179 Pac. 401. 


40. Inventory.—Where time is the essence 
of a contract for the sale of realty, the entire 
title remains in the vendor until performance, 
and on death of the vendor, the contract is not 
personal property to be inventoried and ad- 
ministered as such by his personal representa- 
tive.—Pickens v. Campbell, Kan., 179 Pac. 343. 

41. Probate of Will—In view of Rev. St. 
1909, §§ 555, 557, purchaser of realty from ex- 
ecutor, like purchaser from devigge, is bound to 
take notice will does not become finally binding 
and operate until expiration of time of filing 
suit to contest, and is bound to take notice of 
action filed in circuit court within that time, 
revoking the probate and the letters. of the 
executor.—Johnson v. Brewn, Mog 210 S. W. 55. 

42. False Imprisonment—Justice of the Peace. 
—A magistrate who, upon a mere oral oath to 
the facts, issues a warrant and causes the ar- 
rest of and binds over a citizen to keep the 
peace, may be held liable for false imprison- 
ment.—Shaefer v. Smith, N. J., 106 Atl, 21. 

43. Fraudulent Conveyances—Husband and 
Wife.—A husband may manage separate prop- 
erty of his wife without necessarily subjecting 
it or profits arising from _his management to 
claims of his creditors.—Clapp v. Kenley, Mo., 
210 S. W. 10. 

44. Gaming—‘Bet” or “Wager.”—A contract 
with a merchant for holding a trade-increasing 
contest for prizes, whereby the contest pro- 
moter agreed that, if 0.75 per cent. of the year’s 
sales did not amount to the face of the note 
given by the merchant, he would pay the de- 
ficiency in cash, did not amount to a “bet” or 
“wager,” within the prohibition of St. 1917, § 
4538.—Stevens v. Freund, Wis., 171 N. W. 300. 

45. Homicide—Circumstantial Evidence.—In a 
murder trial, where it appeared that accused 
when arrested had fresh scratches on his face, 
evidence that the autopsy of the murdered per- 
son revealed particles of skin of a colored per- 
son under the finger nails was admissible.— 
Snowden v. State, Md., 106 Atl. 5. 

46. Husband and Wife—Disability of Wife.— 
Acts 1913, ec. 26, removing the disabilities of 
married women and giving them the right to 
bind themselves personally, to sue and to be 
sued, ete., does not apply only to property, 
real and personal, in the possession of such 
women.—Moffat v. Schenck, Tenn., 210 S. W. 
157. 

47. Joinder.—A married woman may, with 
her husband, mortgage her land to secure the 
payment of a debt of his or of any other per- 

















son, for the payment of which she is in no 
way liable.-—Bowers v. Bowers, N. J., 106 Atl. 
30. 

48. Indemnity—Negligence.—Where railroad 


‘and sleeping car company make an agreement 


whereby latter agrees to indemnify former 
against all liability for injuries from the acts 
or omissions, whether negligent or wrongful 
or otherwise, of the employes of the latter, the 
former was entitled to recover over against 





the latter for judgment recovered against it 
because of omissions of employes of latter, re- 
gardless of whether such omissions constituted 
negligence.—Gulf, C. & S. F. Ry. Co. v. Scrip- 
ture, Tex., 210 S. W. 269. 


_ 49. Injunection—Void Order.—A temporary in- 
junction issued as directed without a bond is 
void.—Griffith v. State, Tex., 210 S. W. 293. 

50. Insurance — False Representation. — A 
statement in an application for accident insur- 
ance that applicant had never been refused ac- 
cident, health or life insurance, was a war- 
ranty, and, being untrue, there could be no re- 
covery on the policy.x—Baumann vy. Preferred 
Accident Ins. Co. of New York, N. Y., 122 N. 
E. 628, 225 N. Y. 480. 

51. Imnterest—Injunction.—Where policyhold- 
er, in suits against him and insurance com- 
panies by receiver of firm of insurance brokers, 
has been enjoined from paying premiums to 
companies, he cannot be charged with interest 
on premiums in favor of companies.—Ide v. 
Aetna Ins. Co., Mass., 122 N. E. 654. 

52 Unsettled Account.—Interest should not 
be allowed on an unsettled account.—Van Loben 
Sels v. Producers’ Fruit Co,, Cal., 179 Pac. 403. 

53. Judgment — Amendment. — During the 
term at which they are rendered, the courts 
retain jurisdiction of their judgments and may 
set them aside or modify them as justice re- 
quires, and the interposition by the unsuccess- 
ful party by motion may furnish the sugges- 
tion, which operates as an incentive to such 
action.—Reid v. Moulton, Mo., 210 S. W. 34. 

54. Default.—The court has no discretion 
as to setting aside a default improperly made. 
—Burke v. Dunlap, Iowa, 171 N. W 
Foreign Judgment.—Debtor, by judg- 
ment of another state, in absence of former ad- 
judication of court of such other state as to 
fraud in procuring judgment, had right in 
courts of South Dakota, when judgment was 
sued on there, to rely on defense of fraud.— 
Hudson v. Sheafe, S. D., 171 N. W. 320. 














56.——-Merger.—The litigated questions as 
raised by the pleadings are merged in the 


{edqunent.-Cumenins v. Mullins, Ky., 210 S. W. 
U 

57. Modification.—The office of a motion to 
modify judgment is to correct the judgment in 
its form, not to correct error therein caused by 
error in the general finding which the judgment 
follows; for such a motion cannot be permitted 
to perform the office of appeal or review, or 
of substituting another judgment for that ren- 
dered.—United States Fidelity Co. v. State, Ind., 
122 N. EB. 598. 

58. Landlord and Tenant—Uniawful 
er.—A counterclaim or cross-complaint of any 
kind or character is neither proper nor per- 
missible in actions in unlawful detainer against 
tenant defaulting in rent, and no default judg- 
ment can be entered for failure to answer a 
cross-complaint therein.—Timmons v. Coonley, 
Cal., 179 Pac. 429. 


59. Libel and Slander—Religious Corporation. 
—A religious corporation, on reports derogatory 
to character of dean of its college, is qualified- 
ly privileged in directing an investigation, and 
in entering its action reciting nature of reports 
on its corporate records, and in calling entry 





Detain- 


to attention of its officers directly interested, 
and is not chargeable with libel, except on 
proof of actual malice.-—Patmont v. Interna- 
tional Christian Missionary Ass'n, Minn., 171 
N. W. 302. 


60. Limitation ef Actions—Continuing Trust. 
—A continuing trust is not barred by the stat- 


ute of limitations.—Davidson y, Davidson, Pa., 
106 Atl. 64. 
61. Personal Defense.—In father’s suit 





against street railway for medical attention. to 
his injured son, father alone could raise point 
against doctor’s bill that it was barred by stat- 
ute of limitations, as bill was not barred un- 
less father chose to raise it.—Quirk v. Metro- 
politan St. Ry. Co., Mo., 210 S. W. 106. 

62. Mandamus—Ancillary Remedy.—The fed- 
eral courts have no jurisdiction to issue writ 
of mandamus, except as ancillary to judgments 
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rendered by them.—Evans v. Yost, U. S.C. G 
A., 255 Fed. 726. 

63. Marriage—Estoppel.—Decency and morals 
as well as law should combine to estop one 
from claiming rights as surviving widow of a 
decedent when at his death claimant was living 
with another to whom she had been married 
pursuant to a license—In re Hilton's Estate 
Pa., 106 Atl. 69. 


64. Master‘and Servant—Contributory Negli- 
gence.—In action for injuries sustained by 
plaintiff section hand, while hurrying to signal 
an oncoming train at night in obedience to 
command of foreman, the defense of contribu- 
tory negligence was affirmative, and where 
plaintiff did not deny it, by-reply or otherwise, 
verdict should have been directed for defend- 
ant.—Louisville & N, Co. v. McIntosh, Ky., 
210 Ss. W. 181. 

65. Emergency.—A servant acting in an 
emergency to save the life of others is not 
charged with the consequences of errors in 
judgment resulting from excitement and con- 
fusion of the moment.—Smith v. Standard Steel 
Car Co., Pa., 106 Atl. 102. 


66. Mechanics’ Liens — Sub-Contractor. — To 
maintain lien against owner by sub-contractor, 
it must appear work was done by the chief 
contractor under a contract with the owner, 
for work and furnishing material, which was 
valid and subsisting.—Carroll Contracting Co. 
v. Newsome, Mo., 210 S. W. 

67. Mortgages—Parties to Action—Where it 
is necessary for holder of superior mortgage 
lien ‘to foreclose, he may properly sue every- 
body concerned, including those having inferior 
interests conflicting with each other, whether 
they conflict with his interest or not, and such 
defendants may join issue with each other, al- 
though the superior lienholder is not concerned 
therewith—Ruf v. Grimes, Kan., 179 Pac, 378. 


68. Municipal Corporations—Nuisance.—That 
a city council declares that buildings are a 
nuisance in fact is not a final determination of 
the question, but the owner may have it adju- 
dicated in a suit for damages.—City of Forney 
v. Mounger, Tex., 210 S. W. 240. 

69. Proximate Cause.—Where plan adopted 
by city is manifestly dangerous and unsafe or 
leaves the street in an obvious dangerous and 
unsafe condition, the city is liable for an injury 
produced as the proximate cause of such patent- 
ly dangerous plan.—Henson vy. Kansas City, 
Mo., 210 S. W. 13. . 

70. Navigable Waters—Riparian Rights. 
“Riparian rights” are not a mere shadowy 
privilege, but a substantial property right, the 
right of access to and the _ usufruct in the 
water.—Hanson vy. Thornton, Ore., 179 Pac. 494. 

71. Negligence—tInvitee.—Duty of owner to 
keep premises in reasonably safe condition for 
those impliedly invited thereon extends only to 
those parts of the premises where person in- 
vited is expected to go. —Chattanooga Ware- 
house & Cold Storage Co. v. Anderson, Tenn., 
210 S. W. 153. 

72. Proximate Cause.—W hen actionable 
negligence has once been established, tort- 
feasor is liable for all consequences that prox- 
imately result, without regard to what injuries 
he ought to have anticipated.—Louisville & 

R. Co. v. Wright, Ky., 210 S. W. 184 

73. Partnership—Accounting.—An action at 
law will lie between partners where dispute 
is over a single item and does not involve an 
accounting, though there has been no settle- 
ment.—Boyce v. Howell, Mo., 210 S. W. 4 

74. Payment—Partial Payment.—Where par- 
tial payments are made on a contract, the rule 
is to apply payment in first place to discharge 
of interest then due, and, if it exceeds interest, 
toward discharge of principal; subsequent in- 
terest to be computed on balance of prinezipal 
remaining due. —-Langton v. Kops, N. D., 

N. W. 334. 

75. Principal and Surety—Affirmative Action. 
—Surety on a guardian's bond could not orig- 
inate affirmative action until the surety had 
paid the debt for which it was bound.—United 
States Fidelity Co. v. State, Ind., 122 N. E. 598, 

















_ 76.——Separate Undertaking.—While a surety 
is usually bound with his principal in one and 
the same instrument, executed at the same time 
and on the Same consideration, a guarantor’s 
obligation is his separate undertaking, on which 
he is not liable until the default and liability 
of the principal creditor has been established. 
—Farmers’ & Merchants’ Nat. Bank of Coman- 
che v. Lillard Milling Co., Tex., 210 S. W. 260. 


77. Quieting Title—Personal Property.—No 
action will lie to quiet title to personal prop- 
erty.—Lamus v. Engwicht, Cal., 179 Pac. 435. 


78. Railroads—Crossing.—The “ordinary pre- 
cautions” to be observed by one about to cross 
a railroad track include looking, listening, and, 
if necessary, stopping and waiting until an ap- 
proaching train has passed.—Kirkland v. Atch- 
ison, T. & F. Ry. Co., Kan., 179 Pac. 362. 

79. Sales—Book. Accounts.—Book accounts 
assigned to plaintiff on his purchase of defend- 
ant’s stock of goods, if barred, are not “good,” 
within a representation that they were good.— 
Balmer v. Long, Kan., 179 Pac. 371. 

80. Contract.—Even if parties to contract 
of sale may have misapprehended its terms, or 
it may be obscure, or difficult of satisfactory 
construction, such matters are not reasons for 
setting the contract aside, and it can be en- 
forced unless wholly unintelligible.—Letts-Par- 
ker Grocer Co. v. W. R. Marshall & Co., Mass., 
122 N. E. 647. 

81.——Express Warranty.—An “express war- 
ranty’”’ means simply an undertaking or cov- 
enant that the thing which is the subject of the 
contract is or is not of a certain quality or 
capacity.—Y ye Mfg. Co. v. Stone, Cal., 179 
Pac. 418. _ 

82. Reasonable Value.—lIrrespective of an 
express contract of purchase one receiving and 
using goods is liable in quantum meruit for 
their reasonable value.—Best & Russell Cigar 
Co. v. William Reese Co., Tex., 210 S. W. 317. 

83. States—Surrender of Power.—The rela- 
tion of the states of the Union in regard to all 
matters not surrendered to the general gov- 
ernment by the national Constitution are those 
of foreign states in close friendship, each being 
sovereign and independent.—Hanna v. Lichten- 
hein, N. Y., 122 N. E. 625, 225 N. Y. 579. 

84. Usury—Compensation.—If the amount 
paid by the borrower to the lender in excess of 
legal interest was intended as compensation for 
the use of money loaned, it is usury, regard- 
less of what manner or form or under what 
pretense cloaked.—Hudmon v. Foster, Tex., 210 
S. W. 262 

85. Vendor and Purchaser—Abstract of Title. 
—Although a contract for the sale of land pro- 
vided that the vendor should furnish an ab- 
stract by a certain day, and that time should be 
of essence, the purchaser cannot rescind where, 
before the stipulated time, he wanted delivery 
of the abstract within the time fixed.—Stout v. 
Edwards, Mo., 210 S. 

86.—Constructive Possession.—Constructive 
possession of land by one co-tenant for 
years was equally the constructive possession 
of all.—Hancock v. York, Mo., 210 S. W. 63. 

87. Waters and Water Courses—Upper Pro- 
prietor.—An upper proprietor has an easement 
in the land of the lower proprietor for the 
escape from his land of both surface water 
and that running in natural streams, which 
right the lower proprietor may not interfere 
with.—Franz v. Jacobs, Ky., 210 S. W. 163. 

88. Wills—Estate Fee Simple—A devise of 
land in Hawaii to a woman and her husband, 
“and to the heirs of the body of either, * * * 
upon default of issue the same to go to my 
trustees upon the trusts below expressed,” held 
to use apt words to create an estate tail, but, 
since such estate cannot exist under the law of 
Hawaii, to vest the devisees with an estate in 
fee simple.—Kinney v. Oahu Sugar Co., U. S. 
C. C. A., 255 Fed. 732. 











89. Intention. — Declarations, whenever 
made by a testator as to his intentions in using 
certain words in his will, or as to a proper 


construction to be made of them, are inadmissi- 
ble in evidence.—Sussex Trust Co. v. Polite, 
Del,, 196 Atl. 54. 
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